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EMTALA, APOT and ED 
Diversions

Photographic proof of the 
ambulance diversion problem…

Overview

• What is EMTALA?
• Why EMTALA?
• Review of the EMTALA Statute and Regulations
• An Important EMTALA/EMS Case Study
• “Patient Parking” and Wall Time 
• Discussion and “Solutions”

What is EMTALA? 

• “Emergency Medical Treatment 
and Active Labor Act”
 Federal law
 Applies to all Medicare-participating hospitals
 Enforced by the Centers for Medicare and 

Medicaid Services (CMS)
 The law permits civil actions against hospitals 

for violations
 CMS can also impose penalties on physicians 

for EMTALA violations

Let’s Walk Through the EMTALA 
Statute and Regulations

First, the law…

42 U.S.C. 1395dd
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The EMTALA Statute

(a) Medical screening requirement
In the case of a hospital that has a hospital 
emergency department, if any individual (whether 
or not eligible for benefits under this subchapter) 
comes to the emergency department and a request 
is made on the individual’s behalf for examination or 
treatment for a medical condition, the hospital must 
provide for an appropriate medical screening 
examination within the capability of the hospital’s 
emergency department, including ancillary services 
routinely available to the emergency department, to 
determine whether or not an emergency medical 
condition exists.

What This Means
-When any pt – regardless 
of ability to pay – comes to 
a hospital ED and wants or 
needs care, the hospital has 
a legal duty to examine the 
pt to determine if they have 
an emergency medical 
condition
- If no emergency condition, 
the hospital’s ETMALA 
duties end

The EMTALA Statute

(b) Necessary stabilizing treatment
(1) If…the hospital determines that the 

individual has an emergency medical condition, the 
hospital must provide either

- within the staff and facilities available at the 
hospital, for such further medical examination 
and such treatment as may be required to 
stabilize the medical condition, or
- for transfer of the individual to another 
medical facility in accordance with 
[EMTALA]

What This Means
- If the pt has an emergency 
condition, the hospital must 
treat and stabilize the pt
- The hospital’s EMTALA 
duties end once the pt is 
stabilized or an appropriate 
transfer occurs 

The EMTALA Statute
Refusal to consent
-A hospital…[meets EMTALA requirements]…if the 

hospital offers the individual the further medical 
examination and treatment [or a proper transfer] …and 
informs the individual (or a person acting on the 
individual’s behalf) of the risks and benefits to the 
individual of such examination and treatment [or proper 
transfer], but the individual…refuses to consent to the 
examination and treatment [or proper transfer].  

-The hospital shall take all reasonable steps to secure 
the individual’s (or person’s) written informed consent 
to refuse such examination and treatment [or proper 
transfer].

What This Means
- The pt (or legal 
decisionmaker) can refuse 
care or transfer and sign out 
“AMA” 
- The hospital will not have 
violated EMTALA if it 
attempts to obtain written 
informed consent of the 
refusal

The EMTALA Statute

(c) Restricting transfers until individual 
stabilized
If an individual at a hospital has an emergency medical 
condition which has not been stabilized, the hospital 
may not transfer the individual unless—

(i) the individual (or a legally responsible person 
acting on the individual’s behalf) after being 
informed of the hospital’s obligations under 
this section and of the risk of transfer, in 
writing requests transfer to another medical 
facility,

What This Means 
- A pt with an emergency 
condition that has not been 
stabilized cannot be 
transferred unless the pt (or 
their legal decisionmaker) 
requests it 
- This requires a signed, 
informed disclosure of risks 

The EMTALA Statute

(c) Restricting transfers until individual 
stabilized
If an individual at a hospital has an emergency medical 
condition which has not been stabilized, the hospital 
may not transfer the individual unless—

(ii) a physician has signed a certification 
that…the medical benefits reasonably expected 
from the provision of appropriate medical 
treatment at another medical facility outweigh 
the increased risks to the individual and, in the 
case of labor, to the unborn child from effecting 
the transfer

What This Means 
- A pt with an unstabilized
emergency condition can be 
transferred if a physician 
signs a certification saying 
that the benefits of the 
transfer outweigh the risks
- This would be used where 
a lower-level facility lacks 
the capabilities to provide 
the treatment necessary to 
treat and stabilize the pt

The EMTALA Statute

An appropriate transfer to a medical facility is a transfer…

In which the transferring hospital 
provides the medical treatment 
within its capacity which 
minimizes the risks to the 
individual’s health…and sends to 
the receiving facility all medical 
records related to the emergency 
medical condition

In which the receiving facility
has available space and qualified 
personnel for the treatment of the 
individual, and
has agreed to accept transfer of the 
individual and to provide appropriate 
medical treatment
(note: a hospital with specialized capabilities may not 
refuse an appropriate transfer if the hospital has the 
capacity)
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The EMTALA Statute

An appropriate transfer to a medical 
facility is a transfer…

In which the transfer is effected through 
qualified personnel and transportation 
equipment, as required including the use of 
necessary and medically appropriate life 
support measures during the transfer; and

What This Means
- The hospital has a legal 
duty to select the proper 
mode and level of care 
when transferring a pt who 
has an emergency condition 
that hasn’t yet be stabilized
-This may be air, ground, 
ALS, BLS, etc. depending on 
the condition and needs of 
the pt

The EMTALA Statute
(e) Definitions
The term “emergency medical condition” means a medical condition 
manifesting itself by acute symptoms of sufficient severity (including 
severe pain) such that the absence of immediate medical attention 
could reasonably be expected to result in:

- Placing the health of the individual (or, with respect to a pregnant 
woman, the health of the woman or her unborn child) in serious 
jeopardy,

- Serious impairment to bodily functions, or

- Serious dysfunction of any bodily organ or part; or
- With respect to a pregnant woman who is having contractions—

- That there is inadequate time to effect a safe transfer to 
another hospital before delivery, or

- That transfer may pose a threat to the health or safety of 
the woman or the unborn child

What This Means
- An emergency condition 
for EMTALA is one that 
could have serious 
medical consequences if 
untreated 
- Active labor is a “per se” 
emergency condition (it 
was one of the primary 
purposes the law was 
passed)

The EMTALA Statute
42 U.S.C. 1395dd

(e) Definitions 
The term “to stabilize” means, with respect 
to an emergency medical condition, to 
provide such medical treatment of the 
condition as may be necessary to assure, 
within reasonable medical probability, that 
no material deterioration of the 
condition is likely to result from or occur 
during the transfer of the individual

What This Means
- “Stabilize” for purposes of 
EMTALA means that the pt
isn’t likely to get worse 
during a transfer if the pt
was to be transferred 

Next, the ambulance-related 
EMTALA regulations…

42 CFR 489.24

EMTALA Regulations

• Comes to the emergency 
department means the individual -
(1) Has presented at a hospital's 
dedicated emergency department…and 
requests examination or treatment for a 
medical condition, or has such a request 
made on his or her behalf [or a prudent 
layperson observer would believe…that the 
individual needs examination or treatment]

What This Means 
- If a pt physically shows up 
in a hospital ED and asks 
for care – or it appears they 
need care – the hospital has 
EMTALA obligations
- It doesn’t matter how the 
pt got there – walk-in, 
ambulance, POV, etc. – their 
physical presence in the ED 
triggers EMTALA

EMTALA Regulations

• Comes to the emergency 
department means the individual -
(2) Has presented on hospital 
property…other than the dedicated 
emergency department, and requests 
examination or treatment for what may be an 
emergency medical condition, or has such a 
request made on his or her behalf [or a prudent 
layperson observer would believe…that the 
individual needs emergency examination or 
treatment]

What This Means 
- If a pt presents anywhere 
else on hospital property –
and may have what appears 
to be an emergency condition 
– the hospital has EMTALA 
duties 
- The hospital may make 
arrangements to move the pt
to its dedicated ED 
 It doesn’t have to do 

medical screening exams 
in the coffee shop!
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EMTALA Regulations

• Comes to the emergency department 
means the individual 
(3) Is in a ground or air ambulance owned 
and operated by the hospital for purposes 
of examination and treatment for a medical 
condition at a hospital's dedicated emergency 
department, even if the ambulance is not 
on hospital grounds. 

What This Means
-When a hospital-owned 
ambulance comes to the 
pt, the pt has come to the 
hospital for purposes of 
EMTALA and the 
hospital’s EMTALA 
obligations now apply

EMTALA Regulations
• Comes to the emergency department 

means the individual 
However, an individual in an ambulance owned and 
operated by the hospital is not considered to have 
“come to the hospital's emergency department” if -
 (i) The ambulance is operated under communitywide EMS 

protocols that direct it to transport the individual to a 
hospital other than the hospital that owns the ambulance; for 
example, to the closest appropriate facility.  In this case, the 
individual is considered to have come to the emergency 
department of the hospital to which the individual is 
transported, at the time the individual is brought onto 
hospital property;

What This Means 
- A hospital-owned ambulance 
must transport the pt to that 
hospital unless an EMS 
system-wide protocol (i.e., not 
the hospital’s own, internal 
protocol) directs transport to 
another facility
- Example: ambulance is 
owned by a community 
hospital, but the pt meets the 
EMS system trauma protocol 
and must go to trauma ctr 

EMTALA Regulations
• Comes to the emergency department 

means the individual 
However, an individual in an ambulance owned 
and operated by the hospital is not considered 
to have “come to the hospital's emergency 
department” if -
 (ii) The ambulance is operated at the direction of a 

physician who is not employed or otherwise 
affiliated with the hospital that owns the 
ambulance

What This Means
- A hospital-owned 
ambulance may also 
transport to a different 
facility if directed by online 
medical control
- But, the physician who 
gives this order cannot be 
part of that hospital or else 
it’s an EMTALA violation to 
transport elsewhere (unless 
a protocol or pt choice 
applies)

EMTALA Regulations

• Comes to the emergency department 
means the individual 
(4) Is in a ground or air nonhospital-owned 
ambulance on hospital property…for 
examination and treatment for a medical 
condition at a hospital's dedicated emergency 
department

What This Means 
- If the ambulance is not
owned by the hospital, the 
hospital’s EMTALA 
obligations kick in once 
the ambulance gets on 
the hospital’s property 

Definition of “Hospital Property”

The physical area immediately adjacent to the provider's main 
buildings, other areas and structures that are not strictly 

contiguous to the main buildings but are located within 250 
yards of the main buildings, and any other areas determined 
on an individual case basis, by the CMS regional office, to be 

part of the provider's campus. 

42 CFR 413.65

EMTALA Regulations

• Comes to the emergency department 
means the individual 
However, an individual in a nonhospital-owned 
ambulance off hospital property is not
considered to have come to the hospital's 
emergency department, even if a member of 
the ambulance staff contacts the hospital by 
telephone or telemetry communications and 
informs the hospital that they want to transport 
the individual to the hospital for examination 
and treatment 

What This Means
- The mere fact that an 
ambulance crew contacts 
a hospital and says they 
are inbound with a pt
does not by itself trigger 
a hospital’s EMTALA 
obligations
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EMTALA Regulations

• Comes to the emergency department 
means the individual 
The hospital may direct the ambulance to 
another facility if it is in “diversionary status,” 
that is, it does not have the staff or facilities to 
accept any additional emergency patients. 
If, however, the ambulance staff disregards the 
hospital's diversion instructions and transports 
the individual onto hospital property, the 
individual is considered to have come to the 
emergency department.

What This Means
- A hospital can divert an 
inbound, nonhospital-owned 
ambulance only when the 
hospital is in a formal 
diversionary status and 
lacks the ability to treat the 
pt
- But, if the ambulance 
shows up at the hospital 
anyway, the hospital’s 
EMTALA obligations apply

Diversionary “Orders”

• Referred to as “divert,” “bypass,” “reroute,” etc.
• For nonhospital-owned ambulances, a “diversionary 

order” is really a request
 An ambulance may disregard a diversionary order and come to 

the hospital anyway 
 Once the ambulance comes to the hospital, the hospital’s 

EMTALA obligations apply 
−Even if the hospital gave the ambulance a “diversionary order”

EMTALA Regulations

• The [medical screening] examination 
must be conducted by an individual(s) 
who is determined qualified by 
hospital bylaws or rules and 
regulations

• If the hospital admits the individual as 
an inpatient for further treatment, the 
hospital’s [EMTALA] obligations end

What This Means
- A medical screening exam 
can only be performed by a 
provider who is approved 
and credentialed by the 
hospital to do so
- In some cases, this can be 
a nurse, but ordinarily must 
be a physician
- EMS providers cannot 
provide this exam in the 
field 

EMTALA Case Study

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• Harold Arrington, 69, experienced shortness of breath 
while driving to work as a security guard around 11:30 
p.m. on May 4, 1996 

• When he arrived at work, a coworker called EMS 
• A non-hospital owned ambulance (City/County of 

Honolulu) responded

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• EMS arrival and assessment
 Pt c/o sudden onset of dyspnea
 Hx of hypertension
 Found pt kneeling on floor leaning forward on a couch
 Pt in severe respiratory distress, speaking 1-2 words at a time
 Pulse 100, ST w/ectopy, respirations 50, BP 200/100, GCS 15
 Clinical impression: CHF and r/o MI
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Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• EMS treatment initiated:
O2, initially at 10 l/m via face mask (0012 hrs)
 Nitro spray x 2 (0017 and 0032 hrs)
 IV NS (0020 hrs)
 Lasix 40 mg (0022 hrs)
 Albuterol 2.5 mg (0035 hrs)

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• EMS transport:
 Began transport to closest facility (QMC) at 0024 hrs
 Medical communications initiated at 0025 hrs
 During transport, the ambulance crew spoke with Dr.  

Norbert Wong at QMC

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• EMS-to-Hospital communications: 
 EMS: “We’re enroute to your facility with a 69 yo male…about 125 

kg…pt is in severe respiratory distress, breathing about 50 times a 
minute with crackles about quarter of the way up bilat. He’s very 
exasperated. Jugular vein distention is flat…pulse 100…BP 200/100, 
and as I say, respiratory rate is about 50.  We gave him one nitro 
spray, started normal saline TKO and gave him 40 of Lasix.  We have 
him on non-rebreathing mask, at 15 lpm. He’s able to talk only about 
one or two words at a time.”

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• EMS-to-Hospital Communications:
 Dr. Wong: “Okay.  What’s the patient’s name and who’s the 

patient’s doctor?”
 EMS: “Pt is a Tripler patient.  Being that he was in severe 

respiratory distress, we thought we’d come to a closer facility.”
 Dr. Wong: “If you started the treatment with the Lasix and the 

nitro, I think it’ll be okay to go to Tripler.”
 EMS: “Okay.  We’ll go to Tripler then.”

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• Tripler was about 5 miles further away than QMC
• EMS diverted from QMC to Tripler with an E.T.A. of 

approximately 5 minutes 
• Pt coded 2 minutes after arrival at Tripler
• Patient pronounced dead at Tripler at 0117

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• Mr. Arrington’s estate brought suit in federal district 
court on May 4, 1998 (exactly 2 yrs after the call)

• Defendants named in the suit included Dr. Wong, his 
physicians group, QMC, the two EMS crew members, 
and the ambulance service
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Question

If EMTALA only permits civil suits against hospitals, 
how were all of these other defendants named?

Answer

Once there’s a federal issue in the case, state law claims 
may be asserted in the same federal case

Claims of negligence, mental distress, loss of consortium, 
loss of earnings, etc. can be brought in the same case

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• In September 1998, the District Court ruled in favor of 
the defendants and dismissed the complaint
 The District Court held that “it is undisputed that Mr. 

Arrington never ‘went’ to [QMC’s] emergency room.”
 The court added that “physical presence is required in order 

to trigger EMTALA liability.”
 “The court finds the line must be drawn at the ‘emergency 

room doorstep’ as Congress intended.”

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• In 2001, the appeals court reversed the District Court and 
ruled that QMC violated EMTALA because of the “Johnson 
v. UCH” regulations 
 The appeals court ruled that Dr. Wong’s statement could have 

been seen as a diversionary order
 And, QMC was not on “diversionary status” at the time Dr. 

Wong said it 

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• Court of appeals: 
 “The regulation…provides that if ambulance personnel contact 

the hospital to ‘inform the hospital that they want to transport 
the individual to the hospital for examination and treatment,’ the 
hospital may not deny the individual access unless it "is in 
`diversionary status,' that is, it does not have the staff or facilities 
to accept any additional emergency patients."

Arrington v. Wong
(9th Circuit Court of Appeals, 2001)

• Court of appeals: 
 “Here, Queen's hospital has not contended that it was in 

‘diversionary status’ at the time Dr. Wong directed 
Arrington away from Queen's hospital and to the more 
distant Tripler facility.”

345 346

347 348

349 350



© Copyright 2021, PWW Media, Inc.
Duplication by Any Means Prohibited.

Page 8

Important Lessons for 
EMS Practitioners

EMTALA Lessons for EMS Practitioners

• In Arrington, the ED doc said things 
that weren’t terribly clear 
 “I think it’ll be ok to go to Tripler”

• Are these “diversionary orders”?

EMTALA Lessons for EMS

• How an EMS practitioner interprets and responds to 
these kinds of vague communications can be the basis 
of a negligence action against EMS
 EMS agencies should demand the ED clarify their 

communications
 “Are you on diversionary status?”

EMTALA Lessons for EMS

• Since “diversionary status” is based on the hospital’s resources 
at the time of the inbound EMS transport, this must be a real-
time determination
 Arbitrary “blocks” of time for diversionary status risk EMTALA violations
 These should be lifted as soon as the hospital’s capabilities are restored 

EMTALA Lessons for EMS

• EMS systems should work with their local hospitals 
to develop standards and policies regarding the 
declaration of divert status
 For example: “125% of ED bed capacity…”
 Hospital staff and physicians must avoid divert 

declarations as the result of snap judgments or factors 
other than resources

EMTALA Lessons for EMS

• EMS agencies should apply “informed consent” or 
“informed refusal” principles to patient destination 
decisions
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Example

• What if a pt insists on being transported to hospital of 
choice, even though it is on divert status?

• Most EMS systems would honor this request
• And, we know that EMTALA says the hospital must take 

the patient even if the ambulance disregards the divert 
instruction and shows up anyway

Example

• If pt experiences a bad outcome due to delay of care 
at the hospital, this could raise the prospect of 
liability against the EMS crew and the ambulance 
service
 Pt could claim that he was not sufficiently informed of 

the potential for delay, the nature of the diversion or the 
risks involved

Why should a patient making a destination 
decision be treated differently than any other 

patient who makes a decision 
against medical advice?

Principles of informed consent must be 
utilized in this circumstance!

Best Practices

• Ensure patient is informed of:
 The nature of the diversion
 The unavailability of specific resources
 The estimated wait time
 The risks to his or her condition that could arise from the 

lack of specific resources, the wait time, or both

Best Practices

• Consider having medical command speak directly to 
the patient

• Document patient’s informed decision
 Document information given to the patient
 Document patient’s response and specific instructions

• Obtain signature from patient or legally responsible 
decisionmaker

“Patient Parking”
(a.k.a. “Wall Time”)

CMS State Operations Manual
Appendix V

Section 489.24(a)(1)(i)
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CMS Guidance – Patient Parking

• “Hospitals that deliberately delay moving an individual from 
an EMS stretcher to an emergency department bed do not 
thereby delay the point in time at which their EMTALA 
obligation begins.”
 “Furthermore, such a practice of “parking” patients arriving via 

EMS, refusing to release EMS equipment or personnel, 
jeopardizes patient health and adversely impacts the ability of the 
EMS personnel to provide emergency response services to the 
rest of the community.”

CMS Guidance – Patient Parking

• “Hospitals that “park” patients may also find themselves in 
violation of 42 CFR 482.55, the Hospital Condition of 
Participation for Emergency Services, which requires that 
hospitals meet the emergency needs of patients in 
accordance with acceptable standards of practice.”

CMS Guidance – Patient Parking

• “On the other hand, this does not mean that a hospital will 
necessarily have violated EMTALA…if it does not, in every 
instance, immediately assume from the EMS provider all 
responsibility for the individual, regardless of any other 
circumstances in the ED.”

CMS Guidance – Patient Parking

• “For example, there may be situations when a hospital does 
not have the capacity or capability at the time of the 
individual's presentation to provide an immediate medical 
screening examination.”

CMS Guidance – Patient Parking

• “So, if the EMS provider brought an individual to the dedicated 
ED at a time when ED staff was occupied dealing with multiple 
major trauma cases, it could under those circumstances be 
reasonable for the hospital to ask the EMS provider to stay 
with the individual until such time as there were ED staff 
available to provide care to that individual.”

CMS Guidance – Patient Parking

• “However, even if a hospital cannot immediately complete an 
appropriate MSE, it must still assess the individual’s condition 
upon arrival to ensure that the individual is appropriately 
prioritized, based on his/her presenting signs and symptoms, to 
be seen by a physician or other qualified medical person for 
completion of the MSE.”

• “The hospital should also assess whether the EMS 
provider can appropriately monitor the individual's 
condition.”
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Patient Parking: The Bottom Line

• Not always reasonable to expect that ED staff can 
assume care immediately upon your arrival
Make sure ED staff knows you are there
 Ensure patient care is not interrupted when the patient 

requires it

Patient Parking: The Bottom Line

• Hospital can ask EMS to stay with the patient, but, 
absent a state or local law, regulation or protocol, 
they cannot require EMS to stay once the patient is 
in the ED
 If the pt requires care beyond the EMS scope of 

practice, expertise or comfort level, let the hospital 
staff know this!

This should be recognized for what 
it is…

A “reverse subsidy” in which EMS subsidizes 
hospitals to become compulsory supplemental ED 
staff to monitor stretcher patients until “accepted” 

by the facility

EMSA APOT Resources

• https://emsa.ca.gov/apot/

Summary

• EMTALA applies to hospitals, but the interaction with 
EMTALA and EMS is significant

• Hospital-owned ambulances are considered “hospital 
property” for EMTALA purposes

• Nonhospital-owned ambulances trigger a hospital’s 
EMTALA obligations once they arrive on hospital 
property with the pt

Summary

• If a nonhospital-owned ambulance calls into the 
hospital by phone or radio indicating they are 
transporting the pt to the hospital, the hospital 
cannot divert the ambulance unless:
 EMS system protocols say so
 The hospital is on “diversionary status”
 The pt makes an informed choice to go elsewhere 
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Summary

• A hospital’s EMTALA obligations apply if the 
ambulance crew disregards a hospital’s diversionary 
order and shows up anyway 

• A hospital can ask a crew to wait with the pt in the 
ED, but the hospital’s EMTALA obligations apply 
regardless

Questions?

www.pwwemslaw.com
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