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Busting the Biggest EMS Legal Myths

Session6

Like any 
profession, EMS 

seems to have its 
share of 

“Wannabe 
Lawyers”

And sometimes, 
their “station 

house legal 
theories” have a 
way of becoming 
accepted fact in 
our profession

The stakes are 
high in EMS.  
It is vital to 

separate 
Myth from Fact. 

Today, we will 
look at some 
of the more 

prevalent EMS 
myths…and 
some will be

MYTHS

Today’s 

1. “If it wasn’t documented, it wasn’t done.”

2. “A signed refusal form is legal protection if 
you ever get sued.”

3. “Red lights and sirens save lives.”

4. “Because of HIPAA you can never use a 
patient’s name over the radio.”
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Today’s 

5. “EMS providers practice under their medical 
director’s license.”

6. “When you sign a PCR, you are legally 
agreeing to everything on that trip sheet.”

7. “A licensed EMS provider in their personal 
vehicle is legally required to stop for an 
accident if no EMS is on scene.”

Today’s 

8. “You can only hand off a patient to a provider 
with equal or higher level of certification or it 
constitutes patient abandonment.”

“If it wasn’t documented, 
it wasn’t done.”

Complete and accurate documentation is 
certainly a necessity

But a PCR is only one source of evidence in a 
court case

#1 Example 1
What if a paramedic improperly 

intubated a patient in the 
esophagus instead of the 
trachea, causing hypoxia and 
death of the patient?
• Failing to document “I mis-intubated 

the patient” won’t prevent evidence of 
improper intubation being introduced 
in court against the medic

Example 2

What if the medic 
intubated the patient 
and measured end tidal 
CO2 following 
intubation – but failed 
to document it?

The EMS provider 
can testify in court 
or at a deposition 

about what was (or 
wasn’t) done – and 
why (or why not)
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Types of Evidence in Court

Physical evidence
• Gun, bloody clothing, etc.

Demonstrative evidence 
• Charts, diagrams, graphics, etc.

Types of Evidence in Court

Documentary evidence
• PCR, hospital records, etc. 

Testimonial evidence 
• The witness telling their story and 

answering questions under oath

Types of Evidence in Court

All of these are considered equally competent 
types of evidence

But someone has to decide what weight and 
credibility to give all of the evidence

Who does that?

Remember This Fact…
 The “jury of your peers” 

is more likely to find 
your testimony credible 
when it is consistent with 
the story you’ve told all 
along…in your PCR!
• So, complete and accurate 

documentation is always 
key

“If it wasn’t 
documented, it wasn’t 

done.”

A provider can testify 
to a fact at a deposition 

and in court.  

“A signed refusal form is 
legal protection if you ever 

get sued.”
 Patient refusals of EMS care and/or 

transport are common 
occurrences

They can be a source of liability 
risk – even when properly handled

Handling them improperly can 
magnify the risk

#2
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Refusal Documentation

Many agencies used separate refusal of 
care/transport forms 
• This is always a good idea

PWW Sample Form
Available for free 

download at 
www.pwwemslaw.com

Refusal Documentation

But even without a separate form, the PCR 
narrative should be used to fully and accurately 
document a refusal of care and/or transport

The key to protecting yourself legally in a 
refusal situation is a thorough, well-documented 
narrative 

Refusal Signatures

Too many EMS 
providers put too 
much faith in the 
magical powers of a 
patient refusal 
signature

Refusal Signatures

Even though a refusal form typically contains a 
legal release, courts are reluctant to enforce that 
release when the providers fail to explain the 
risks, consequences and alternatives to a patient

Refusal Narratives

When it comes down to it, a thorough refusal 
narrative offers much more legal protection 
than a refusal signature that lacks sufficient 
explanation or context
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Example
“Dispatched for vehicle crash at 3rd and Main.  Upon arrival found a 28 year old 

male standing outside his vehicle talking on cell phone, exhibited no apparent injuries. 
After he completed his call approx. 5 min. later, we interviewed him and asked him if 
he was injured. He was conscious, A&Ox4. He said he hit his chest on the steering 
wheel and that it’s a “little sore” but that “the car wasn’t going very fast” at the time 
of impact. 

We asked Pt if we could check him out and take his vital signs but patient said “no 
way, I have to get to work.”  We explained to him that hitting the steering wheel with 
his chest could cause serious internal injuries even though he may feel fine now.

We recommended that Pt be transported to the hospital for evaluation and we 
offered to call his employer to explain.  Patient replied that he understood completely 
but did not want to go to the hospital.  We explained the risks of refusing medical care 
up to and including death from internal bleeding. Obtained signature on refusal form.”

Ideally…
A well-documented refusal should 

contain both a thorough narrative 
and a signature of the patient or 
their legally authorized 
decisionmaker

But most defense lawyers – if they 
had to choose – would take the 
narrative over the signature any 
day

“A signed refusal form is 
legal protection if you 

ever get sued.”

The real protection in a 
refusal situation comes 
from a thorough PCR 

narrative.

“Red lights and sirens 
save lives.”

The use of red lights and sirens (RLS) 
is a one of the most common 
operational response modes in all of 
EMS and public safety

Yet, the evidence clearly shows they 
don’t make a difference in patient 
outcomes 

#3

RLS Use

Studies have shown that time savings with 
ambulance RLS might be statistically significant

But, the same studies show that the time saved 
is not clinically significant

National Consensus

“No evidence-based model exists for what 
mode of operation (lights and sirens) should be 
used by ambulances when dispatched or when 
transporting patients.”

• National Association of State EMS Officials
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RLS Dangers: the Evidence is Clear

“EMS providers are at a greater risk of death on the 
job than their police and firefighter counterparts, 
with 74% of EMS fatalities being transportation 
related”

• National Association of State EMS Officials 

Twice as many ambulance crashes involve RLS use
RLS was in use in 80% of all crashes involving 

ambulances

RLS Dangers: the Evidence is Clear

One study found that EMS personnel may 
assume that using RLS “gives them license to 
disregard rules of the road” 

• Sanddal, et al., Ambulance Crash Characteristics in the US Defined by 
the Popular Press: A Retrospective Analysis. Emergency Medicine 
International, Vol 2010, Article ID 525979 (2010).

If this is really Rule 
#1, why do we 

regularly use RLS 
when the evidence 
shows they don’t 

help patients…and 
they harm 
providers?

“Red lights and sirens 
save lives.”

Red lights and sirens don’t 
help patients and can be 

deadly for providers. Their 
use in EMS should be 

substantially curtailed.

“Because of HIPAA, you 
can never use a patient’s 

name over the radio.”

The HIPAA privacy regulations do 
significantly limit the purposes for 
which Protected Health Information 
can be used or disclosed

 But, those regulations also permit any 
disclosure by a health care provider 
that is necessary to treat a patient

#4 Disclosure of Patient’s Name

If there is a situation where disclosure of the 
patient’s name is necessary to treat a patient, 
HIPAA does not prevent the information from 
being disclosed 
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Example 1
An EMS crew responding to a 

residence in a remote area is 
having trouble locating the scene

There are no numbers on 
mailboxes, but many have names

Crew asks dispatch for the 
patient’s name to help locate the 
proper residence

Example 2
A post-surgical patient 

experiences a serious medical 
crisis and is being transported to 
the facility where the procedure 
was done

The hospital asks for the 
patient’s name so they can 
retrieve the patient’s records to 
prepare for his arrival in the E.D.

Patient Names Over the Radio

If there is a more secure alternative (e.g., phone 
vs. radio), then use it

If it is not necessary to disclose the patient’s 
name over the radio, then don’t

But wherever it is necessary to broadcast a 
patient’s name to find or treat them, it is 
permissible under HIPAA

“Because of HIPAA, you 
can never use a patient’s 

name over the radio.”

Disclosure of a patient’s 
name is permitted by 
HIPAA anytime it is 

necessary for patient care.

“EMS providers practice 
under their medical 
director’s license.”

 The authority and responsibilities of an 
EMS medical director are established 
by state law and regulations

Medical directors may have the 
authority to “sign off” on a precepted 
provider, but that is not the same as 
practicing “under their license”

#5 Type of Clinical Practice
 Independent – provider may operate 

without any oversight, supervision or 
collaboration requirement (e.g., a 
physician with an unrestricted license)

Collaborative – provider has some 
autonomy within scope of practice but 
may be required to work with another 
practitioner as a condition of practice 
(e.g., nurse practitioner or PA)
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Types of Clinical Practice
 Supervised – a practitioner can 

provide care or perform 
procedures only under direct 
supervision of another practitioner

Delegated – a practitioner can only 
provide the services or treatment 
that are specifically assigned by 
another practitioner (e.g., a nurse’s 
aide)

EMS Provider Scope of Practice

EMS practitioners typically operate under a 
specific scope of practice for their level of 
licensure or certification

EMS providers receive a license or certification 
entirely independently of a physician’s license

EMS Provider Scope of Practice

EMS practice is a hybrid of independent and 
collaborative practice models 

While a state or local EMS agency may require 
supervision, on-line and offline medical control, 
standing orders and protocols, preceptorship 
and other physician oversight, EMS providers 
generally do not engage in delegated practice

If this wasn’t the case, then EMS 
medical directors would be 

automatically liable in court for any 
negligent act omission by an EMS 

provider.

They aren’t.

“EMS providers practice 
under their medical 
director’s license.”

EMS practitioners are separately 
and independelty licensed and 

practice with a defined scope of 
practice, subject to any local or 
state oversight requirements.

“When you sign a PCR, you 
are legally agreeing to 

everything on that trip sheet.”

CMS (the Centers for Medicare and 
Medicaid Services) requires that all 
medical records be authenticated for 
reimbursement purposes
• That means, signed by the author

 Some state or local EMS agencies also 
require crew members to sign PCRs

#6
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Crew Signatures on PCRs

Regardless of whether crew 
signatures are required on 
PCRs, it is strongly advised 
that all members of the 
ambulance crew sign the PCR
• Printed/typed name and 

credentials should also be 
included

Some EMS providers are hesitant to 
sign a PCR if they didn’t witness 

everything firsthand or were not the 
primary caregiver

“I was only the driver.  I’m not 
signing the trip sheet, that 

legally means I’m agreeing with 
everything that was done.”

Crew Signatures on PCRs

Most PCRs do not contain a “signature 
statement” to accompany the crew’s signatures

That means there is no specific attestation being 
made by the signer

So, there’s nothing on 
the PCR that says this:

“My signature below 
signifies that I hereby 
agree with all the shit 

my partner did”

So, what do the crew 
signatures mean, then?

Purposes of Crew Signatures

To verify that it was you on the call 

To remind crew members to read and review 
the PCR before finalizing it

To authenticate the PCR as a medical record 
under CMS standards 

To help prevent Medicare from taking your 
money back in an audit 
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“When you sign a PCR, you 
are legally agreeing to 
everything on the trip 

sheet.”
Crew signatures verify that the 
providers identified on the PCR  

were indeed the ones on the call.  
Crew members are not attesting 

any type of legal agreement to 
anything by signing.

“A licensed EMS provider in their 
personal vehicle is legally required to 
stop for an accident if no EMS is on 

scene.”

Off-duty EMS providers often 
encounter accidents, medical 
emergencies and other EMS incidents 

 There has always been a debate about 
whether their state EMS license or 
certification carries an implied 
obligation to stop and render aid 

#7

Scenario 1

 You are a licensed EMS provider
 You are off duty, driving your personal vehicle 
 You are in your EMS agency’s service area 
 You encounter an MVC
No police, fire or EMS are yet on scene
 It appears that there are injuries 

Do you have a 
legal duty to stop 
and render care?

Scenario 2

Same as 
Scenario 1, but 
now, your POV 
looks 
something like 
this…

Does that change 
the analysis about 
whether you have 
a legal duty to act?

Hmmm...
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Four Elements of Negligence

Duty to act

Breach of duty
Proximate causation

Damages

Duty to Act

This refers to a 
legal duty to act

Contrast a legal 
duty with a moral 
duty 

By the way, what laws do we 
have on the books – in every 
state – to encourage people 

to render aid when they have 
no legal duty to do so?

Good Samaritan Laws

Good Samaritan Laws

These laws are based on the principle that 
bystanders do not have a legal duty to act –
only a moral one

These laws are meant to incentivize people to 
help others out of a sense of moral duty

But whether or not there is a moral duty is 
based on your own values and beliefs 

Someone always asks 
this, so I’ll say it.  

“What about Vermont? 
Doesn’t that state require 
people to render aid at an 

accident?”
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Vermont Law
 The operator of a motor vehicle who has caused or is 

involved in an accident resulting in injury to any person 
other than the operator, or in damage to any property 
other than the vehicle then under his or her control shall 
immediately stop and render any assistance reasonably 
necessary
• A person convicted of violating this section shall be assessed a 

surcharge of $50.00
• Vermont Statutes Title 23. Motor Vehicles, § 1128

So…

That law is limited only to people who have 
caused an accident…

And it’s only a $50 penalty for a violation – not 
a criminal penalty

The duty of a bystander to act is voluntary – in 
VT and everywhere else for that matter 

“A licensed EMS provider in 
their personal vehicle is legally 
required to stop for an accident 

if no EMS is on scene.”

Off-duty EMS personnel have no 
legal duty to stop at an accident or 
other scene by virtue of their EMS 
license or certification.  This is a 

moral question and is entirely up to 
each individual.

“You can only hand off a patient to a 
provider with equal or higher level of 
certification or it constitutes patient 

abandonment.”

 This is an age-old EMS myth – one of 
the oldest I can remember in my 40+ 
years in the profession

However, this is rooted in a 
misunderstanding of the term 
“abandonment” 

#8

Patient Abandonment

The legal definition of “abandonment” is:
• A form of medical malpractice that occurs when a 

provider unilaterally terminates the patient relationship 
without reasonable notice and fails to provide the 
patient with an opportunity to find a qualified 
replacement provider

Patient Abandonment

However, abandonment is a negligence theory

Therefore, the reasonableness of the 
provider’s actions must be considered 
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“Reasonableness” 

When might a provider’s termination of a 
provider-patient relationship be reasonable?
• When the patient no longer requires care by that 

level of provider
• When the patient no longer requires care, period
• When a patient is being “discharged” from one 

provider to another 

EMS Examples

Paramedic Intercepts
• ALS and BLS are jointly dispatched 

to a medical emergency
• Medic assesses the patient and 

determines no ALS-level 
treatment is necessary

• Medic releases patient to BLS for 
treatment and transport

Patient Discharges

Of course, there is almost 
always a point in the care of  a 
patient where they stop 
receiving care

Once a patient sees a 
provider, there doesn’t have 
to be a provider with them 
forever!

EMS Examples

First Responders 
• EMR is on-scene and 

determines that a pt does 
not require an ambulance 
or a transport 

• EMR cancels the ambulance 
en-route 

EMS Examples

Community Paramedics
• CP makes a home visit and 

discusses the patient’s plan of 
care 

• The CP takes vital signs, 
reviews meds, etc.

• At the conclusion of the visit, 
the CP leaves

“You can only hand off a patient 
to a provider with equal or 

higher level of certification or it 
constitutes patient 

abandonment.”

Transfer of care to a “lower level” 
provider who doesn’t need advanced 
care – and termination of care that is 

no longer necessary – do not 
constitute patient abandonment.
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Conclusion

Hope you’ve 
enjoyed this assault 
on some of the 
most sacred cows in 
EMS

Conclusion
The best way to prevent 

myths from taking the place 
of facts is to continuously 
arm yourself with 
information

Apply critical thinking

Question things that just 
don’t make sense
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